[image: image1.jpg]



M&A BASICS 


M&A BASICS 

This outline provides a broad overview of the basic elements of the documents typically used in an asset or a stock transaction.  It does not address any tax, accounting, securities, antitrust or regulatory issues.  Each one of these issues is particular to a given transaction and you should consult with your legal counsel and tax advisors before doing any transaction. 

I. 
BASIC DOCUMENTS OF A TRANSACTION 

A.    CONFIDENTIALITY AGREEMENT 

The Confidentiality Agreement is an arrangement whereby the parties agree that prior to exchanging any proprietary or confidential information that each party shall hold such information in confidence.  The basic elements of the agreement are as follows: 

1.
scope of information covered;

2.
exceptions to confidentiality;

3.
term of agreement;

4.
limitations with respect to the persons that the information may be disclosed; and

5.
no soliticitation of employees.

Attached as Exhibit A is a sample form of a Confidentiality and Non-Disclosure Agreement. 

B.    THE LETTER OF INTENT 

Many transactions will begin with the letter of intent in which the basic terms of the 
transaction are memorialized in writing.   A letter of intent may be either binding or 
nonbinding on the parties and will typically include access to due diligence information, 
confidentiality provisions, and a clause prohibiting the seller from “shopping” the buyer’s 
offer. 

Attached as Exhibit B is a sample form of a letter of intent. 

C.    THE DEFINITIVE AGREEMENT 

The Agreement functions as the definitive governing document by setting out all of the terms and conditions of the transaction, including the conditions to closing.   Typical provisions include: 


a.
Terms of the Deal

The document will begin with a description of what is being purchased (asset or 
stock) the purchase price, as well as the method of payment (cash, stock, installment 
payments).   A typical Agreement may also contain numerous preclosing and 
postclosing adjustment mechanisms that may be triggered on specific dates. 

1. 
Representations and Warranties 

These operate as a condition to closing and provide “insurance” against unevaluated risk (indemnity and other risk allocation provisions will also be included in the Agreement).  This section usually involves the preparation of numerous “disclosure schedules” documenting assets, financial information, liabilities, etc. 

2.
Preclosing Covenants

These  are  promises  to  secure  certain  consents 
(e.g.,  CON,  licensure, 

Medicare/Medicaid certification) and to perform or not perform certain activities (e.g., everyone gets a $100,000 raise) prior to closing. 

3.
Conditions to Closing

These provisions set out all of the specific actions, information, disclosures, 
financings, consents, approvals, etc., that must be accomplished in order to close the 
transaction. 

4.
Closing Mechanics

This section delineates all of the documentation that is to be exchanged at closing (e.g., schedules, agreements, certificates, legal opinions, etc.) and specifies the mechanics of payment (e.g., wire transfer). 

5.
Indemnification

Generally each party shall indemnify the other for losses that occurred while the other party and in control of the operations of the business. 

6. 
Postclosing Covenants/Agreements 

These are promises to perform certain activities after closing has occurred.   They typically address tax payments, employees, continued access to specific records and other information, and certain assurances unique to the transaction.  The arbitration of disputes arising after closing will also be addressed. 

D.
DUE DILIGENCE
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The process by which the value of the assets and/or stock that is being acquired or 
financed is verified through investigation by the acquiring company, lender, underwriter, 
etc. 
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